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UNITED STATES CIVIL SERVICE COMMISSION
WASHINGTON 25, D. C,

Heearadls James B, Eastland
Chalrmm

Uomdi tsoe on the Judisiary
United States Senate
wmg‘tm' no co

Desr Smator Eastlands

This will rafer %o your letter of April 7, 1959, relstive to
So 1489, s B4ll "To amand t4tle 23 of the Dntted Stetes Code o
provide for sertatn judicial review of administrztive removels mad
suspensions of Federal employees®.

In sesking judioial relief under current prastice and pressdure,
oivilisn employses of the Governmmnt who fesl themmelves aggrieved
A% a rasult of & pers¢anel sstian affecting their ramk, status ow
pay, are required to file a suil in the United & Distrist Courd
fer the Distriot ef Columbla, in the United States Oourt of Claime,
er both, The Distrist Court far the Distriot of Oolusbia has ju
dietian te pass upon the legality of administrative astion and, if
sppropriats, to direct the oomplaineat’s retroactive restoaration o
duty . nuummm:mua.m-.umamsure
for bask pay. The aly court with authority to gramd such relief s
the Court of Claims.

The bill would extend the jurisdiotion of the Distriet Ceurt
{or the Districs of Columbia, %o cover claims fer back pay, cunowr-
reably with the Oaurt of Claims. Similar jwrisdiotien would be
vested in other Diswriet Courts of the Usited States, the Distrist
Conrt for the Territery of Alsska, the Distetet C for b
Tarritery of the Omal Ieme, the Distriat Court of Ouas, sad the
Distriot Court of the Virgin Islsnds. The bill would not affest
the Jurisdiction of the Court of Claims.

The bill would require suit %0 be filed within siwty deys of
the date fingl sdmintiebrative sotien is takem. litigeate would
have $he eption of filing suit in the eowrt within whoss Jurisdis-
i they are ewplomd, or, in the United Sbates Ristriet Court fer
the District of Ocluubia. Upon ths comuncsamt of an astiem, She
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Agency concerned would be requived o0 fils with the cawrd the
sdministretive recerd of the case, exsluding only mterials which
are privileged or confidential. The soope of yveviev in ths dig-
triot oourts would remain unshenged and ite devisions would remain
subjeet to review as cswrrently provided under Title 28 of the
United States Code.

Commnts on the six paragraphs of the W11 under the ensoting
cluuss fellaw»

1.

This paragraph would suthorise sppesls for resteration and
back pay by ocivilian enployees of the exsocutive tramek of the
Governmmt who had been removed frem employment or mspanded from
duty. The term "removal® is dafined under Civil Sexrvise Regulstions,
ssction 1.102(v) sz the "seperstion of the empl from ths serviee
for sause”. The same section under paragraph {s) defines "suspen-
sin” as s "abzanoe from duty without pay required by an appointing
oficer far diseiplinery ressons."” 5inoe the terms “removel® sad
"suspension® denote diseiplinsry sotioms, L.e., sotions talmn fer
oause, 1t would sppesr that the bill as drafted would exolude $homs
suplayses not separsted fear cause, such as employess separsted in
& reduotion 1a force amd thowe furleughed without pay. The exelu-
sien of these employees would ssem invonsistent with the atms and
purposes of the Ml],

An appeal under this paragraph cculd not he filed wntil sfter
*final estion by the appropriate administrstive sutharity®. Inas-
muh 48 the vast majarity af oivilian emplayess have eff a
statutary or regulatory right of appeal to the Oomalssiom, the quoted
language should be revised to elininats axy doudt that the right of
sdministrative appeal, if availsble, must be eahsusted Defars re-
sorting te litigatien.

2.

The lmgusge under this paragraph would requirs suit to be
f1led vithin sixty days “ef the final administrative mtim". Kere
again it should be mads olsar that the term "final adeinistrative
aotien” Lnolmdes the Zinal actiom on sppsil to the Commission,

after Sinal sdministrative sstim in the districd esurt having
Jurinéiotion ever the place of employment, or in the Distriot Court
fer the District of Ooluabis would net, as written, sppesr %o oply
to aotioms filed in the Court of Claims. The Cowrt of Claims would
thus be availadble to litigsnts who dalay beyond the sixty-day period
befere bringing suit. It does not appem that such a result s in-
tended.
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entimatedy however, it 1s safe to say thad, if the bill is enscted,
the Cammissica would require & uiwn.tuuw
she ceyt of ibts partisipation in the defezme of ltigatiem suthor.
ised wxier this Bill,

muuumdnwmmmmusmmm
Oaurts the power to deoids vhethar a duparbmmnt cor agmwey hesd
mmmaommamqynumm.nm
1stion governing & given removal or suspsasion. These oords
scanbimss differ on mettere of statutory samatyucticn e b8 sotpe
of judioial review., Cenflioting decieions will also arise betwem
the United States Court of Appeals for the veriouws cirouits. It
would thus becoms sxtremsly diffieult, if mot impossidls, $o ndmin-
ister with any degree of mifarmity the numerous civileesrvice lawe,
rulea and regulstiome which toush wpont removels and suspamsions.

The Comxission's regulstions, their form anéd ecntesd, sre shaped
not only bty the laws shich they are deslgned ts implemsrh, but Y
court dsaigions as well, Thus, vhmmever the Court of Appeals for
the District of Calnmbia, (or the Cours af Claxins) cssts subptantisl
doubt upon the validity ef a regulation of the Comdasiom, the regu-
lstion is gensrally smmded to emform with the decision of the
court., Howsver, if jurisdistion is dispereed as midsr the
bill, vhenever ouﬂ.‘wmg mm@- arise bdatween United m
Cirouit Conrta of Aﬁ.n prompt ssndemd of Commiasion
lations to eent mmm.m would not be poesidls
the oonflists betwesn the several circuits sre resonciled anande~
tory leginmlation or dy deaision of the Supreme Courd, - {0~
tuda,heamadmbthnhemoutnpmthltﬁiﬁv:f%w
tion which produded the 4difference of opini :id wimnts md
agenciss would be faoed with & &llessac thqpru«d*h
mdwrmmmlwmhrmhﬁm quastion
should they stey diseiplinary prooesdings until dhe ummu
snmwumwwnwwmmm. M
should elect to procesd, ths aployse my later a elaim Lo
bask pay; on the other hmd, if thay should eles t :tq tian,
the exployes whose removal would prodedly promvte the sfficiency
of the sexvice it permitted to remain on the rells. The pablio
interest would herdly be served by edther remlt,

It should be noted that whils the bill would permit suit %o be
£1led in the judieial distriet of employmant, employees would, in
most instances, still have to loak to Washington far a final aduin.
iasretive decision by the Comission's Board of Appeals sad Review,
hefare initiating legel astian., In this sonnestion, 4t should ba
further noted that it 4s not unlikely that emplayses may be inelined
or encouraged, following ensctment of ths bill, to axhaust thadr
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adiministrative remedies in & parfwnotory monner, resexving thedr best
efforts fep the prosecution of thelr "sppeal’ in court. This result

would be most unfortunste far two resscast Firstly, becGuss a well pre
pared case m administrative sppeal oan, o osomalon, spell the Aiffer-
enocs butwean sugvess and feilure; and sesamdly, the rule of limited Judi-
olal review parmits little chance of upestting an sdinistrative determine-
tion whioch has withetood the rigorous serutiny of mn aduintetrative appeal,
Thus, in eivil-sorvice matters at lesst, the vilue of adninistrative
appoals ommiol be minimised without injury to ths anployes.

S. 1489 dows point up the need, howsver, Lo some Famedial lsginla-
tion %o eliminate the smemaly that while the United States Distrieot Gours
for the District of Columbia has Jurisdiesion to erdmr the restoration of
an individusl found Y0 have been inproperly removed froa Me Federal
position, it lesks Jurisdiction %o arder haok pay for the pariod of walow-
ful removal. te see little purpese in requiring a suscsssiul 1d4si gant in
the Distriet Court who has been restared vo Ma position end who, for soae
rascn, is dended by his smpleying agwwy ar the Jeneral mmting Office
the compansation to which he would cthervise be ambitied, to Institute
further litigation for baok pay in the Court of ClsSmm. Ascordingly, the
Oosgrissi n would favor legislation expaading the jurisdiotion of the United
States Distriot Jourt for the Msirlet of Oclunbla, empeiaring it to sxard
& noney Jjudgamt for back pay whers sush relief weuld be incidmtal to o
ordar of restaraiion to duty. This can be ascomplished by adding e proviso
a% the end of the line wnder Seotiom 1346(d)(2) of Title 28 of tho United
Staten Code, a8 followst

Any aivil sotion or elaim Lo resover fess, salary, o
compensation {or efficial eervices of afficers or esployess

o

For the foregaing reasous, the Commission rescmmsnds against enactment
of 3. 1489. It wald, however, fever logislation expanding, &s set out
above, the Jurisdiction of the United States District Court for the Distriet
of Calumbia.

We have been sdvised by the Durcix of the Budgest it has no objecticn
to the submission of this repart.

By direstion of the Commissions
Sincerely youre,

Chalrman
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